Declaratory 

lirpcovement  Res.  No.  799-194-9 

for  the  condemnation  of  right  of 
way  for  utility  purposes  a 12’ 
easement  whose  center  line  is 
described  as  follows,  commencing 
at  the  manhole  in  the  center  line 
of  Nuttman  Ave.  and  Piedmont  Ave. 5 
thence  south  and  parallel  to 
Brooklyn  Ave.  a distance  of  225’, 
e£g» 

Resolution  Adopted: 

June  30.  194-9 

Confirmed: 

ALL  ACTION  RESCINDED  1/31/50 
Bids  Received: 


Contract  Awarded : 


Contract  and  Bond: 


Contractor: 


Reported  Completed: 


Assessment  Roll  Confirmed: 


V » 


DECLARATORY  RESOLUTION  No 


.7  99 


1949 


For  the  Vacation  ■ Opening  - Condemnation  of  right  of  way  for  utility  purposes  a 12  Foot  Easement  whose 
center  line  is  described  as  follows,  commencing  at  the  Manhole  in  the  center  line  of  Nuttman  Ave. 
and  Piedmont  Avenue;  thence  south  and  parallel  to  Brooklyn  Avenue  a distance  of  225  Feet,  thence 
west  and  parallel  to  Nuttman  Avenue  a distance  of  180  Feet; thence  south  and  parallel  to  Brooklyn 
Avenue  a distance  of  400  Feet;  thence  west  and  parallel  to  Bluff ton  Road  to  a point  10  feet  west 
of  the  east  property  line  of  Brooklyn  Avenue,  thence  in  a southwesterly  direction  across  Brooklyn 

Avenue  to  the  northwest  comer  of  lot  No. 3.  Indian  Village  Addition  Section" A11. 

Resolved  by  the  Board  of  Public  Works  of  the  City  of  Fort  Wayne,  Indiana,  that  it  is  desired  and  deemed 
necessary  to  to  condem/ the  above  described  easement  for  sewer  and  other  utility 
purposes. 


ALL  ACTION  R E8Q< N u .0 

All  as  shown  by  a plan  of  such  proposed  Opening  u V a c-atioa  - Condemnation  of  right  of  way  for  utility 
purposes  as  above  described,  now  on  file  in  the  Office  of  the  Department  of  Public  Works  of  the  City  of 
Fort  Wayne,  Indiana 


The  cost  of  said  -Vacation  ■ Opening  - Condemnation  of  right  of  way  for  utility  purposes  shall  be  as- 
sessed against  the  property  beneficially  affected  thereby. 


The  property  which  may  be  injuriously  or  beneficially  affected  by  such  Vacation  - Opening  - Condem- 
nation of  right  of  way  for  utility  purposes  is  described  as  follows:  Lots  No.  1 — 2 and  3 Indian  Village 
Addition  Section"A",  that  part  of  the  Southwest  Quarter  Section  15-30-12  lying  west  of  Brooklyn 
Avenue,  south  of  Federal  Housing  Project  and  north  of  lots  No.  1-2  and  3 Indian#  Village  Additio: 
also  a strip  of  land  commencing  at  the  center  line  of  Brooklyn  Avenue  and  Nuttman  Avenue,  thence 

east  along  the  center  line  of  Nuttman  Avenue  a distanoe  of  747.4  feet; 
thence  south  and  parallel  to  Brooklyn  Avenue  to  the  contor  lino  of  Bluff ton  Road;  thonee-in  a 
s outhwe s torly  direction  along  the  center  lino  of  Bluffton  Road  to  tho  center  lino  of  Brooklyn 
Avenue;  thsnoo  north  along— the-oenter  lino  of  Brooklyn  Avenue  to  tho  place  of  beginning-— 


All  according  to  the  method  and  manner  provided  for  in  an  act  of  the  General  Assembly  of  the  State  of 
Indiana,  entitled  “An  Act  Concerning  Municipal  Corporations”,  as  approved  March  6,  1905  and  the  provi- 
sions of  all  acts  amendatory  thereto  and  supplemental  thereof,  including  the  right  to  bond  assessments  as 
in  said  law  ordered. 

Assessments  if  deferred  are  to  be  paid  in  ten  equal  installments  with  interest  at  the  rate  of  five  (5)% 
per  annum.  Under  no  circumstances  shall  the  City  of  Fort  Wayne,  Indiana  be  or  be  held  responsible  for 
any  sum  or  sums  due  from  the  said  property  owner  or  owners,  or  for  the  payment  of  any  bond  or  bonds, 
except  for  such  moneys  as  shall  have  been  actually  received  by  the  City  from  the  assessments  for  such 
property  damages  as  said  City  is  by/^above  entitled  act  required  to  pay.  All  proceedings  had  in  the  making 
of  said  improvement,  assessment  of  property,  collection  of  assessments  and  issuance  of  bonds  therefor, 
shall  be  as  provided  for  in  said  above  entitled  act  and  all  amendments  thereto  and  supplemental  thereof. 

The  vacation-of  the  above  described  Street  and  alloyq  ohall  be  subject  to- an  casement  for  the  use  of  fhe 
City  of  F-ort-Wayno,  Indiana^  and' -other  ■publio  utilitioo  fortho  conotruetion  and  maintenance  of  acwera. 
water  mnino,  gas  maino)  electric-pole  lines  and  oonduitO)  tolophono  and  telegraph  pole  lines  and  conduits.1 

All  Streets,  lots  and  lands  affected  by  the  above  described  condemnation  of  easement  for  utility 
purposes  are  situated  in  the  Southwest  Quarter  of  Section  15-30-12  Bast  and  are — 
within  the  corporate  limits  of  the  City  of  Fort  Wayne,  Indiana. 


STATE  OP  INDIANA 
COUNTY  OF  ALLEN 
CITY  OP  PORT  WAYNE 


SS: 


BEFORE  THE  HONORABLE 
BOARD  OP  PUBLIC  WORKS 


IN  RE:  DECLARATORY  IMPROVEMENT  ) REMONSTRANCE  AND  OBJECTIONS 

RESOLUTION  NO.  799  ) BY  JOHN  E.  0 * CONNOR 


TO  THE  HONORABLE  BOARD  OF  PUBLIC  WORKS  OP  THE  CITY  OP  PORT 
WAYNE,  INDIANA: 

John  E.  O’Connor  respectfully  remonstrates  and  objects  to 

Declaratory  Improvement  No.  799,  and  for  his  Remonstrance  and 

Objections  says  that  he  is  the  owner  In  fee  simple  of  the  real 

estate  In  Allen  County,  Indiana,  described  as  follows,  to-wit: 

Part  of  the  Southwest  Fractional  Quarter  Section  15  Town- 
ship 50  North,  Range  12  East,  by  metes  and  bounds  described 
as  follows,  to-wit: 

Commencing  at  the  point  of  intersection  of  the  North  line 
of  said  quarter  section  by  the  center  line  as  established 
of  Brooklyn  Avenue  in  the  City  of  Port  Wayne,  Indiana; 
thence  South  on  the  center  line  of  said  Brooklyn  Avenue 
to  its  intersection  by  the  center  line  of  the  Bluff ton 
Road  on  the  North-West  bank  of  the  St.  Mary's  River; 
thence  Northeasterly  on  the  center  line  of  said  Bluffton 
Road,  a distance  of  800.00  feet;  thence  North  and  parallel 
to  the  center  line  of  said  Brooklyn  Avenue  on  a straight 
line  to  its  intersection  by  the  North  line  of  aforesaid 
quarter  section;  thence  West  on  the  North  line  of  said 
quarter  section  to  the  place  of  beginning;  EXCEPT,  a 
strip  of  land  75  feet  wide  immediately  North  of  and 
parallel  to  the  center  line  of  the  Bluffton  Road;  and, 

A strip  of  land  thirty  feet  in  width  off  the  North  border 
of  the  right-of-way  of  the  former  Fort  Wayne  & Bluffton 
Interurban  Railway  as  situated  along  and  adjoining  the 
north  side  of  the  public  highway  known  as  the  Bluffton 
Road;  and  in  particular  described  as  follows,  to-wit: 
commencing  on  the  North  line  of  the  said  right-of-way 
at  the  point  of  its  intersection  by  the  east  line  of 
Brooklyn  Avenue  in  the  City  of  Port  Wayne;  thence  north- 
easterly on  the  North  line  of  said  right-of-way,  767.7 
feet;  thence  Southeasterly  on  a line  normal  to  the  afore- 
said right-of-way  line;  50.0  feet;  thence  southwesterly 
on  a line  parallel  to  and  thirty  feet  distant  from  the 
said  north  right-of-way  line  a distance  of  767-7  feet  to 
the  east  line  of  the  said  Brooklyn  Avenue;  thence  north- 
westerly, thirty  feet  to  the  point  of  beginning;  containing 
0.55  acre  of  land, 

which  real  estate,  according  to  said  Resolution,  will  be  damaged 
by  reason  of  the  condemnation  of  his  property  in  excess  of 
twenty  thousand  dollars  ($20,000.00);  and  his  grounds  for  remon- 
strating against  said  Resolution  and  his  Objections  thereto  are 
as  follows: 
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1.  The  notice  given  by  said  Board  of  Public  Works  is  illegal 
in  that  said  Resolution  is  not  for  an  improvement  but  one  for 
condemnation  of  property. 

2.  Said  Resolution  seeks  to  condemn  the  property  of  this 
Remonstrator,  and  in  such  proceeding  his  property  cannot  be 
assessed  under  the  Statute  of  the  State  of  Indiana,  upon  the 
theory  that  the  condemnation  of  a part  of  a person’s  property 
operates  as  an  improvement  to  the  remaining  property. 

3.  The  taking  of  property  from  this  Remonstrator,  under  the 
procedure  adopted  by  said  Resolution,  is  in  direct  violation  of 
Section  21,  Article  1 of  the  Constitution  of  Indiana,  and  in 
direct  violation  of  Amendment  5 to  the  Constitution  of  the  United 
States  of  America,  which  provides  that  private  property  shall  not 
be  taken  for  public  use  without  just  compensation. 

4.  The  property  of  Remonstrator  sought  to  be  condemned  by 
said  Resolution  is  not  being  condemned  for  the  use  of  the  City  of 
Fort  Wayne,  Allen  County,  Indiana,  and  said  Board  of  Public  Works 
has  no  authority  to  condemn  the  property  of  Remonstrator  for 

any  other  purpose. 

3*  There  does  not  exist  any  public  necessity  for  the  con- 
demnation of  property  belonging  to  Remonstrator,  nor  will  the 
condemnation  thereof  result  in  any  public  convenience  or  utility 
of  any  kind  or  character;  and  the  adoption  of  said  Resolution  was 
an  arbitrary  act  on  the  part  of  said  Board,  which  is  unreasonable 
and  wholly  unsupported  by  any  statutory  right  or  authority. 

6.  The  damages  resulting  to  this  Remonstrator  from  the  con- 
demnation of  his  property  will  exceed  twenty  thousand  dollars 
($20,000.00),  and  said  Board  has  no  power  to  condemn  property 
under  any  circumstances  where  the  damages  resulting  therefrom 
exceed  two  thousand  dollars  ($2,000.00),  unless  pursuant  to  an 
ordinance  of  the  Common  Council  of  the  City  of  Fort  Wayne,  appro- 
priating the  funds  for  the  specific  condemnation. 


-*  *) 
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WHEREFORE,  Remonstrator  asks  that  said  Resolution  be  declared 
illegal;  that  the  notice  given  in  connection  with  said  Resolution 
be  declared  ineffective,  and  that  said  Board  desist  from  any 
further  effort  or  attempt  to  take  and  condemn  the  property  of 
this  Remonstrator. 

U JOHN  E.  O'CONNOR 


y - ^ f 


